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ACT OF 1793, AS TO FUGITIVES FROM SERVICE. 


Wuarron Jones brought an action of debt, in the Circuit Court of 
the United States for the District of Ohio, to recover of John Van- 
zandt the penalty of $500, provided by the act of 1793, for harbor- 
ing and concealing a fugitive from service. The case went up to 
the Supreme Court, upon a pro forma certificate of division, and 
was decided at the late December Term. 

The facts, as appears from Mr. Justice McLean’s report of the 
trial before the Circuit Court, were substantially these: The de- 
fendant, who was a farmer, residing in the neighborhood of Cincin- 
nati, after attending market in the city, on the 22d of April, 1842, 
went to the house of a friend at Walnut Hills, and there passed the 
night. When he rose, very early the next morning, he found in the 
road nine persons of color, who had been slaves of the plaintiff; 
and had escaped from Kentukcy, but whom the defendant had 


never seen,and with whose escape hé was in no way implicated. — 


These colored persons he received into his wagon, and conveyed 
about fifteen miles on the road towards Lebanon, when his horses 
were stopped, and the colored persons violently seized, by men act- 
ing under no legal process, and who had no authority of any sort 
from the claimant of the fugitives. The defendant doubtless be~ 
lieved that the negroes were fugitives from service; but he had no 
notice that such was the fact, and it did not appear that he had any 
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other knowledge in regard to it than such as was derived from the 
fugitives themselves. Andrew, one of the colored men, who was 
seated on the front of the wagon, and driving the horses at the time 
when their progress was arrested, effected his escape. 

The sections of the act of Congress, under which the action was 
instituted, provide, that, when a person, held to labor in any State 
or Territory, under the laws thereof, shall escape into any other 
State or Territory, the person to whom such labor may be due, his 
agent or attorney, may seize or arrest such fugitive, and that any 
person, who shall knowingly and willingly obstruct or hinder such 
claimant in so seizing, &c., or shall rescue such fugitive from such 
claimant when so arrested, or “shall harbor or conceal such person, 
AFTER NOTICE that he or she was a fugitive from labor, as aforesaid, 
shall, for either of the said offences, forfeit and pay the sum of $500. 

The plaintiff’s declaration contained counts for obstructing and 
rescuing: but he abandoned them, and relied only on the first count, 
for harboring and concealing, and the second, for concealing. 

The questions which arose under the certificate of division, were— 

1. What is harboring and concealing under the law of 17932 

2. What kind of notice must precede the offence, in order to sub- 
ject the defendant to the payment of the penalty? 

3. What are the requisites of a declaration in an action fora 
penalty? 

4, Is the act of 1793 in violation of the Ordinance of 17872 And 

5. Is this act repugnant to the Constitution of the United States? 

The opinion of the Supreme Court was delivered by Mr. Justice 
Woodbury, of which the following is a synopsis. 

The first question to be disposed of is, as to the kind of “ notice” 
required by the law. No doubt exists with this Court, that it may 
be otherwise than in writing, if it only bring home clearly to the de- 
fendant knowledge that the person he concealed was a fugitive from 
labor. The offence consists in continuing to secrete from the owner 
what the act of Congress and the Constitution, as well as the laws 
of several of the States, treat for certain purposes as property, after 
knowing that claims of property exist in respect to the fugitive. 
The act of Congress does not in terms require the notice to be in 
writing, nor does the reason of the provision, nor the evil to be 
guarded againsl, nor any sound analogy. The reason of the pro- 
vision is merely, that the party shali have notice or information suf- 
ficient to put him on enquiry, whether or not he is intermeddling 
with what belongs to another. If the information given to him 
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orally or in writing, is such as ought to satisfy a fair minded man 
that he is concealing the property of another, it is his duty under the 
Constitution and the laws, to cease to do it longer. Such notice is 
sufficient also by way of analogy; as, for instance, notice in rela- 
tion to a prior claim on property purchased, or even in crimes, that 
the notes or coins one is passing away are counterfeit. Any other 
construction would be suicidal to the law itself—as, before a notice 
in writing could be prepared and served on the defendant, the fugi- 
tive would be carried beyond the reach of recovery in many cases, 
and in others would have passed into unknown hands. This is not 
a case where the party prosecuted was not concerned in getting 
away the person harbored, but merely entertained him afterwards 
from hospitality, or ignorance of his true character and condition. 
Then a mere formal notice and demand of restoration may be pro- 
per before suit, in order to remove any doubts as to the condition 
of the fugitive who is entertained, or the intent of the master to re- 
claim his property. But verbal notice is enough then. The present 
is a case where the defendant was a partaker in accomplishing the 
escape, and where the concealment and harboring was not after 
the escape was over, but during its progress, and where the notice 
is not exclusively with a view to procure the restoration of the fu- 
gitives, but is an element in the case to show whether the defendant 
was knowingly or ignorantly assisting them to escape by tempora- 
rily secreting them. So far as regards this point, it is a question 
merely of scienter. No matter how or whence the knowledge came, 
if it only exist. The concealment here was practised during fresh 
pursuit to retake slaves; and hence, without any formal notice or 
demand, no doubt could exist as to the wish to reclaim them, and 
the fact of their being slaves. This view of the subject disposes of 
the other points of the division connected with it. To require pub- 
lication in a newspaper would be entirely arbitrary, and would still 
more surely defeat the whole law than to hold that the notice must 
be in writing. So information derived from the slave himself is of 
the most satisfactory kind, as the slave has good means of knowl- 
edge, and is not likely to admit his want of freedom unless it actu- 
ally exists. 

The next question relates to what constitutes harboring and con- 
cealing. Whatever technical definition may exist of the word con- 
ceal or harbor, as applied to apprentices, no doubt can exist that 
these words must here be construed in reference to the matter of 
the statute and the nature of the offence to be punished. These 
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show the offence to consist often in assistance to escape and reach 
speedily some distant place, where the master cannot find or re- 
claim such fugitives, rather than in detaining them long in the neigh- 
borhood, or secreting them long about one’s premises. We see no- 
thing in the facts of this case to show, that it was not one within 
the manifest design of the statute against harboring and concealing 
fugitives from labor, after notice or full knowledge of their charac- 
ter. Whether any overt act, so marked in its character as to show 
an intention to elude the vigilance of the master, and calculated to 
attain such an object, is a harboring within the statute, is an ab- 
stract proposition; but we see nothing objectionable in an affirma- 
tive reply to such a question, if laid down, as it must have been, to 
be a proper subject of division, with reference to the facts of this 
case. And the subsequent recovery of one of the slaves concealed 
and transported, does not vary the previous act of harboring. 

We come now to the points as to the motion in arrest. It is ad- 
mitted that this prosecution being a penal one, the declaration must 
bring it within the statute clearly, whether looking to its language 
or its spirit. On turning to these counts, however, it will be seen, 
that they allege the residence of the plaintiff in Kentucky, the own- 
ership by him of these slaves, held to labor there, and their “ un- 
lawfully” and “ without his consent” going from the place to Ohio 
as “fugitives from labor.” All these allegations together, and not 
merely the going away, are a clear and sufficient averment of the 
escape. If they contain sufficient matter to show an escape, it 
need not be alleged in the very words of the statute. 


As to notice, we cannot doubt that the counts contain a sufficient 


averment. The first count alleges that Andrew was a “ fugitive 
from labor, and that the defendant, well knowing that the said An- 
drew was the slave of the plaintiff, and a fugitive from labor,” &c., 
did, &c. This is sufficient. So the averments are sufficient as to 
harboring. The count alleges, in so many words, “ that the defen- 
dant did knowingly and wilfully harbor, detain, conceal, and keep 
said slave.” It is urged, too, that all the acts alleged are not said to 
be “contrary to the statute.” But this expression follows the con- 
cluding portion of the count; and all know, that where inserted at 
the end of a declaration, it relates, not to the last preceding aver- 
ments alone, but to the whole subject matter before alleged to con- 
stitute an offence. | 

It remains only to say, that the act of Congress under which this 
action is brought, is not repugnant either to the Constitution or the 
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Ordinance of ’87. This Court has already, after much deliberation, 
decided that the act is not repugnant to the Constitution. In com- 
ing to that conclusion, they were fortified by the idea that the Con- 
stitution itself flung its shield for security over such property as is 
in controversy in the present case, and the right to pursue and re- 
claim it within the limits of another State. This was only carry- 
ing out, in our confederate form of government, the clear right of 
every man at common law, to make fresh suit and recaption of his 
own property within the realm. The power by national law, to 
pursue and regain most kinds of property, in the limits of a for- 
eign government, is rather an act of comity than strict right; and 
hence, as the property in persons might not thus be recognized in 
some of the States of the Union, and its reclamation not be allowed, 
either through courtesy or right, this clause was undoubtedly intro- 
duced into the Constjtution as one of its compromises,for the safety 
of that portion of the Union which did permit such property, and 
which otherwise might often be deprived of it entirely, by its 
merely crossing the line of an adjoining State. This was thought 
to be too harsh a doctrine in respect to any title to property of a 
friendly neighbor, not brought nor placed in another State under its 
laws by the owner himself; and the act of Congress, passed four 
years after the adoption of the Constitution, was designed merely 
to render effective the guaranty of the Constitution itself. While the 
compromises of the Constitution exist, it is impossible to do justice 
to their requirements, or fulfil the duty incumbent on us towards all 
the members of the Union, without sustaining such enactments as 
those of the statute of 1793. We do not propose to review at 
length the reasoning on which this act has been pronounced con- 
stitutional. All of its provisions have been found necessary to pro- 
tect private rights, and to execute the duties imposed upon the 
general government, to aid by legislation in enforcing every consti- 
tutional provision. 

The Ordinance prohibited the existence of slavery in the Terri- 
tory North West of the Ohio, But this circumstance does not 
affect the domestic institution of slavery, as other States may 
choose to allow it among their people, nor impair the rights of pro- 
perty under it, when their slaves happen to escape to other States, 
These other States, if out of the Union, would not be compelled to 
surrender fugitives, even for crimes, this being an act of comity. 
But while within the Union, and within the operation of its Con- 
stitution and laws, requiring that this kind of property, the right 
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to “service and labor,” be not discharged or destroyed, they must 
not interfere to impair or destroy it; but, if one so held to labor, 
escape into their limits, they should allow him to be taken and re- 
turned to the place where he belongs. Jn all this there is no repug- 
nance to the Ordinance. 3 

Before concluding, it may be expected that some notice should 
be taken of the argument, urging on us a disregard of the.Consti- 
tution in respect to this subject, on account of the supposed inex- 
pediency and invalidity of all laws recognizing slavery, or any 
right of property in man. But this is a political question, settled 
by each State for itself; and the Federal power over it is limited 
and regulated by the people and States, in the Constitution itself, 
as one of its sacred compromises, which we possess no authority 
as a judicial body to modify or overrule. Whatever may be the 
theoretical opinions of any as to the expediency of any of these 
compromises, or the righ. of property in persons, which they re- 
cognize, this Court has no alternative, while they exist, but to stand 
by the Constitution and laws with fidelity to their duties and their 
oaths. Their pathis a straight and narrow one—to go where that 
Constitution and laws lead, and not to break both by traveling with- 
out or beyond them. 

Such is a fair presentation of this extraordinary decision. Ina 
note to the review of Mr. Chase’s Argument, published in the April 
number of the Law Journal, it was intimated, that when accessible 
in an authentic form, the substance of the opinions of the Supreme 
Court in this case would be given, together with a sketch of the 
judicial reasoning by which they were supported. This promise is 
in part complied with by the above sketch of the only opinion pro- 
nounced, which is given with slight abbreviations, and omissions of 
redundant verbiage, so nearly in the very words of its author, as to 
convey a full and fair impression of its character. To present an 
analysis of the judicial reasoning by which its positions are sup- 
ported, would be a more serious undertaking. 

The questions in this case were of the most interesting and im- 
portant character. The extent of the power, conferred on Con- 
gress by the Constitution, to legislate in regard to fugitives from 
service, and the effect of the Ordinance of 1787, and the validity 
and proper construction of the act of 1793, have been subjects of 
warm and eager controversy, and, more than any other questions, 
which could come before the Supreme Court for adjudication, affect 
the harmony of the several States and the welfare of the Union. 
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These questions were clearly and forcibly discussed by the counsel 
for the defendant; and a hope was entertained that the Court would 
so carefully and deliberately consider them, and pronounce its opin- 
ion with such clearness and power, as to go far towards putting the 
whole controversy at rest. This course has not been pursued. 
Only one member of the Court has pronounced an opinion; and 
that opinion is only indicative of a careful preparation, because it 
cautiously avoids the discussion of the more important issues which 
were involved, and studiously abstains from speaking of colored 
men as persons. 

Most other decisions of respectable tribunals have manifested a 
disposition to consider the subject of slavery with some little con- 
sciousness of its opposition to natural right, and have spoken less 
of slaves, than of ** persons held to labor,” in the language of the Con- 
stitution. And Mr. Madison was of opinion that this circumlocu- 


tion was made use of, because it expressed the condition of free- 


men, and because it was wrong to admit into the Constitution the 
idea that there could be property in men. But Mr. Justice Wood- 
bury is of a widely different impression. He can speak of fugi- 
tives from service in no other language than as what the Constitu- 
tion and the laws of several of the States regard as property, and 
can describe harboring under the act of 93 in no other way than 
as the concealment of another’s property with knowledge that it be- 
longs to another. 

But this, though disrespectful alike to the Constitution and public 
sentiment, is of less importance than some of the doctrines held de- 
cisive of the case. The act of Congress provides for three distinct 
offences: knowingly and willingly obstructing the claimant, rescuing 
the fugitive, and harboring or concealing him afler notice that he was 
a fugitive, &c.; and it was argued to the Court that, under this 
highly penal law, no man could be held liable for the penalty pro- 
vided, unless the testimony brought him clearly within the descrip- 
tion of the offence relied on in the declaration, though it might be 
sufficient to charge him under another clause of the statute; that 
the words “harbor or conceal” had received, in reference to ap- 
prentices, a technical definition, too narrow to include the trans- 
portation of persons in an ordinary wagon on a public highway; 
and that the use of the words “ after notice,” with reference to this 
specific offence, while “‘ rescuing” was not limited in any way, and 
“obstructing and hindering” was qualified by a requisition that it 
should be done “knowingly and willingly,” was quite sufficient to 
distinguish the notice of the law from mere knowledge or informa- 
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tion. ‘The answer of Mr. Justice Woodbury to all this, that, what- 
ever technical definition may exist of the words describing the of- 
fence, as applied to apprentices, they must here be construed ac- 
cording to the nature of the oflence, which consists more frequently 
in rapid transportation, than in long detention in any one place, 
and that knowledge of the character of the person assisted, from 
whatever source derived, being sufficient to put one on his guard, 
fulfils all the ends of notice under the statute, that the person was 
held to labor under the laws of one State, and escaped into another, 
is anovelty in the construction of penal statutes, and will be far 
from giving satisfaction either to the profession or to the commu- 
nity. And the affirmation, in answer to one of the points of divis- 
ion, that any overt act, intended and calculated to elude the vigil- 
ance of the master, is a harboring under the statute, and the broad 
assertion, not warranted by the facts of the case, but in direct op- 
position to them, that the defendant in this case was a partaker in 
the escape, and concealed the fugitives during fresh pursuit to re- 
take them, will not tend to improve the general estimate of the 
opinion. 

But the most extraordinary portion of this decision is that which 
disposes of the points made in the argument, under the Constitu- 
tion of the United States, and the Ordinance of 1787. These sub- 
jects were of the gravest importance, not only as affecting the case 
now under consideration, and subsequent prosecutions under the law 
of °93, but as vitally concerning the whole system of slavery in the 
Southern States of the Union, and as settling the construction of the 
Constitution itself. ‘The counsel for the defendant pressed upon the 
Court, that Congress had no power to legislate, in any way whatso- 
ever, as to fugitives from labor; that such a power of legislation was 
nowhere expressly conferred in the Constitution; that any presump- 
tion that such a power was intended, was clearly rebutted by the fact, 
that all four of the provisions, standing in juxtaposition in the Consti- 
tution, were adopted from the Ordinance of ’87,or the Articles of 
Confederation, where none of them was coupled with any powers of 
legislation, and that while to the first of them, providing for faith to 
public records, the power of legislation was expressly appended, 
the other three clauses, providing that the citizens of each State 
shall have rights of citizenship in the several States, and for the sur- 
render of fugitives from justice and fugitives from labor, were left 
without any such provision; that laws with reference to this sub- 
ject were not laws “necessary and proper” to carry into execution 
any power vested in the government of the United States, or any depart- 
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ment or office thereof; and that the power to legislate in this case 
would involve a principle which would enable Congress to nullify 
any State legislation which the Constitution forbids, and to pass 
laws to secure to the citizens of one State the rights of citizenship 
in every other State. It was insisted, too, that in any event, the 
act of 93 was unconstitutional; that it conferred judicial power 
on persons not appointed by the general government, nor respon- 
sible to it in any way; that it authorized seizure and confinement 
without due process of law; and that in all its leading features. it 
was at once unreasonable and in the face of the Constitution. It 
was also contended, that as to States carved out of the North 
West Territory, the Ordinance of 1787 would invalidate the law. 
And all these points, and others, were argued with such vigor and 
ability, that the Court owed it to the counsel engaged, as well as to 
the importance of the principles, to meet them fairly, and discuss 
them carefully. 

But the Court has done no such thing. It has not shown by 
what means the Ordinance of 1787 has been abrogated; it has not 
pointed out the source of the authority of Congress to legislate; it 
has not answered any of the numerous objections to the validity 
of the law of 993; but it has rested content with the bold asser- 
tion, that the Constitution has flung its shield over the species of 
property in controversy; that all the provisions of the act of 793 
have been found necessary for the protection of such property, and 
that the Court could not do its duty, under the sacred compromises 
of the Constitution, without sustaining the validity of all such en- 
actments. 

If the purpose of the Court was to avoid scrupulously any en- 
tanglement in dangerous discussion, and to sustain the validity of 
all the enactments of the law, without announcing the principles on 
which its opinion was founded, it could scarcely have accomplished 
its purpose more successfully. But, if it intended to meet the ques- 
tions propounded fairly and plainly, and so to expound both the 
law and the Constitution, that its construction would commend 
itself to the sound judgment of the profession and the people, and 
effectually settle these important propositions, it has signally failed 
in the accomplishment of its purpose. The decision of the Court 
will have influence, in so far as it is a new annunciation of the doc- 
trines promulgated in Prigg v. Pennsylvania, but will be far from 
giving an effective quietus to the agitation of this subject. 
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SUPREME COURT OF OHIO: SENECA COUNTY, JULY, 1844. 


[BEFORE JUDGES WOOD AND BIRCHARD.] 


Bank or Norwatk v. THE Curntron Bank or CotumBus AND OTHERS, 
In CHANCERY. 


A bill in Chancery will lie to settle conflicting judgment liens. Vide 3 Ohio, 514; 
6 Ohio, 156. 


The judgment lien binds lands previously aliened fraudulently, although the legal 
title, as between the parties, may have passed before judgment. 


C and N each obtain judgment against their debtor at the same term. C, without 
issuing his execution within a year, obtained a decree to subject to his judgment 
the land fraudulently aliened. -N, having issued his execution within the year, 
obtains such a preference, that he may recover from C by bill in Chancery the 
amount received by him under his decree. 


Tuts case was appealed to this Court from the Common Pleas in 
Senaca County, in July, 1844. The case came up on a demurrer, 
filed by the Clinton Bank, to the complainant’s bill. The bill set 
forth that the Clinton Bank filed their bill in Chancery before the 
Court of Common Pleas of Senaca County, on the 2d of April, 
1838, in which they set forth that said Clinton Bank obtained a 
judgment against Joseph Mason and others, at the June term, 1837, 
for $620 and costs of suit, upon which judgment an execution was 
issued, and a levy was made, as alleged in said bill, upon lot 
number 4, &c., (being the lot in controversy,) and upon other real 
estate which had been returned by the sheriff. The complainants 
in said bill further alleged, that J. M., the principal debtor in the 
judgment on the 24th December, 1835, was seized in fee of said lot 
4, and so continued seized until March, 1336, when J. M. and his 
wife executed a deed to one Boley, upon a pretended consideration 
of $1000, but in fact upon a gambling consideration, prohibited by 
the statute; that Boley and wife, on the 6th October, 1836, upon a 
like pretended consideration, but in fact without any consideration 
at all, executed a deed of said lot to one Pritchard, both of whom 
were made defendants to'said bill; that the real object of said last 
mentioned deed was to carry the appearance upon the record of 
said County of a bona fide transaction, and that in fact it wasa 
fraud, and the conveyance was made for the benefit of said Boley. 
It was alleged in said bill that the consideration was merely color- 
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able, and that no money passed. The bill prayed that the convey- 
ance to Boley, and from him to Pritchard, might be set aside, and 
the land sold to pay the debt of the Clinton Bank. Decree was 
obtained by the Clinton Blank, and the land was bid in by Neil for 
the benefit of the Bank. 

The complainants, the Bank of Norwalk, further allege, that the 
allegations in the bill, so filed by the Clinton Bank, are true, except 
that no levy was made on said lot number 4, under the judgment 
so obtained by the Clinton Bank, but that in fact a year and more 
was suffered to elapse without levy; that complainants, the Bank of 
Norwalk, were not parties to that bill; that they had also obtained 
a judgment at law before the same Court, and at the same term, to 
wit, June term, 1837, against the said J. M. and his sureties, in the 
sum of $827.23 and costs of suit, and thereupon caused to be issued 
an execution, which was levied within a year from the rendition of 
said judgment upon the said lot number 4, which levy had been 
followed by the issue of venditioni to the date of the filing of the 
bill. Complainants’ bill was filed after the sale to Neil, under the 
decree in favor of the Clinton Bank; and it prayed that the deeds 
to Boley, to Pritchard, and to Neil, might all be set aside, and the 
land sold to pay complainants’ debt. The Clinton Bank demurred. 

On behalf of the complainants, it was claimed that the deeds to 
Boley and to Pritchard were absolutely void under the statute 
against gaming; that the first deed from J. M. to Boley, being pre- 
dicated upon a gaming consideration, was absolutely void, and that 
consequently Pritchard acquired nothing that he could convey; but 
further, if those deeds were good as between the parties, still they 
were void as to subsequent as well as prior creditors; and then the 
Court would look into the facts to see how the case stood as be- 
tween the two Banks. The complainants had obtained their judg- 
ment at the same time the Clinton Bank did theirs, but no levy 
had been made under the latter judgment; and they could not per- 
fect their legal lien by a bill in Chancery, but only by an execution 
upon their judgment, which they had neglected to do. That the 
complainants had made their levy within the year, and by that le- 
gal diligence had, as between the two banks, obtained a priority; 
that the sale to Neil under their decree, at best only transferred 
such rights to Neil as Prichard had at the time the Clinton Bank 
filed their bill; that, admitting the deed from J. M. to Boley, and 
from the latter to Pritchard, to be good, between themselves, yet, if 
it was void as to creditors, or might be avoided, the lien of the 
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complainants’ judgment was prior to the filing of the bill by the 
Clinton Bank, and was a continued and subsisting lien up to and 
at the time of Neil’s purchase under the decree; and the com- 
plainants cited 6 Paige’s Rep. 457, to show that a mortgage from a 
fraudulent grantee, without notice by the mortgagee of the fraud, 
is postponed to the lien of a judgment creditor of the grantor rene 
dered prior to the mortgage, but subsequent to the deed under 
which he claimed title. 

For the defendants, it was urged that the deeds to Boley and to 
Pritchard, as between the parties, were good; that, at the time 
Pritchard acquired his title, there was no judgment against J. M.; 
that the lien of a judgment rendered subsequently could not at- 
tach to the land; that the purchase under the decree was in good 
faith, and transferred the legal title to Neil, which had before been 
in Pritchard; that a purchaser from a fraudulent grantee, against 
whom no judgment existed either at the time of the deed to him, or | 
at the time the title passed out of him, ought to be protected; and 
the Clinton Bank was a creditor equally with the complainants. 

The Supreme Court overruled the demurrer, and entered a decree 
for the complainants. 





SUPREME COURT OF OHIO: UNION COUNTY, JULY TERM, 1847. 


[BEFORE JUDGES HITCHCOCK AND AVERY.] 
Priscitua Breas v». Westey Annm™ AND oTHers. In Crancery. 


Ts case, with another by the same complainant against other de- 
fendants, and a third in Logan County by the same complainant, were 
petitions for dower in two surveys of Virginia military land in Union 
County, and one in Logan County, containing iu the aggregate about 
2,000 acres. 

The lands in which dower was demanded were patented to Benja- 
min Biggs on the L5th of March, 1822. In March or April, 1823, a 
writ of attachment was issued from the Court of Common Pleas of 
Union County, at the suit of the Farmers’ and Mechanics’ Bank of 
Steubenville, against the lands of Biggs, and duly served and returned 
to the April term of the Court, 1823, levied on the lands in contro- 


versy. 
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In November, 1823, a judgment was rendered against Biggs in the 
attachment suit. In December, 1823, Biggs died. In April, 1824, 
the land was sold by the sheriff of Union County, under this writ, to 
the plaintiffs in attachment. The sale was afterwards confirmed by 
the Court, and a deed executed by the sheriff to the Bank. 

At the July term, 1826, of the Supreme Court of Union County, 
the judgment in attachment was reversed. See Colwell’s Adm. v. 
The Bank of Steubenville, 1 & 2 O. Rep. 377. 

In 1830, the Bank conveyed the land with covenants of warranty 
to Silas D. Strong. From Strong the land had been conveyed in 
separate parcels and at different times to the defendants, 

These facts appeared from the bill, answer, exhibits and testimony 
in the cause. 

O. Curry and B, Sranron for the petitioner. 

When lands have been alienated in the life-time of the husband, 
the rule of assignment is, the value of the lands at the time of the 
assignment, excluding the improvements made by the purchaser. Al- 
len v. McCoy, 8 O. Rep. 463. 

When lands have descended to the heir, the rule of assignment 
against the heir, or his alienee, is the value of the land at the time 
of the assignment, including improvements, Larronce v. Beam, 10 O. 
Rep. 502. 

The reason is, that when the land is alienated in the life-time of 
the husband, the right to claim is inchoate; no assignment can be 
made by the purchaser, and he may make improvements upon the 
eupposition that the dower estate may never attach. 

When the alienation is after the death of the husband, the pur- 
chaser takes with full knowledge that the widow’s right to dower has 
ripened into a perfect estate; and he may assign her dower at any 
time. And if he goes on and makes improvements, without assigning 
dower to the widow, he does it at his peril. The case is not changed 
by the levy of the attachment in the life-time of the husband. It 
merely created a specific lien upon the land, for the payment of the 
debt due to plaintiff in attachment, and such other creditors as chose 
to avail themselves of that proceeding, but could not in any way 
affect the dower estate of the wife. All lands descend charged 
with the debts of the ancestor, if he owes any; but whether the lien 
for these debts is general or specific, cannot change the question, or 
affect the widow’s right to dower, or change the mode in which it 
shall be assigned. If it had been sold by the administrator of the 
husband for the payment of his debts, without an assignment of 
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dower, it would hardly be claimed that the purchaser would be in a 
better condition in regard to the rule of assignments than the heir. 

We claim therefore that dower must be assigned to the petitioner 
according to the present value of the land, in one tract for each sur- 
vey, and including the improvements made by the defendants, and 
those under whom they claim. 

Auutson, for the defendants, claimed that dower must be assigned 
to the petitioner in separate parcels, in each subdivision of the sur- 
vey, and that she was not entitled to dower in the improvements made 
by the defendants, and those under whom they claim, and would have 
argued in support of these propositions, but was informed by the 
Court that it was unnecessary. 


Hircncocr, J. The petitioner’s title to dower in this case accrued 
in December, 1823; and if she had resided in the State of Ohio, she 
would have been barred by the statute of limitations, But as she 
lives in Ohio County, Virginia, which is across the Ohio river, which 
in contemplation of law is “beyond the seas,” she still has a right to 
prosecute her suit. 

When lands were aliened in the life-time of the husband, the widow 
was entilled at common law to have dower assigned to her according 
to the value of the land at the time of the alienation. This is also 
believed to have been the law in most of the States of the Union, 
and in this State until the case of Allen v. McCoy. Since the decis- 
ion of that case, the rule in this State has been, the value of the land 
at the time of the assignment, excluding improvements made by the 
alienec. ‘ 

It is also well settled, that when the land descends to the heir, th 
widow is entitled to dower according to the value of the lands at the 
time of the assignment, including betterments, or improvements, In 
this case the lands were attached in the life-time of the husband, and 
a judgment rendered. The husband then died, and the lands were 
sold, and deeds executed by the sheriff after his death, Now what 
was the effect of these proceedings? The law under which these 
proceedings were had, was the Attachment law of 1810, and the 
amendatory law of 1813. By the law of 1810, Auditors were to be 
appointed by the Court to ascertain the amount due the plaintitf and 
other attaching creditors, to scll the property attached, and make 
deeds to the purchasers. By the amendatory law of 1813, the Audi- 
tors were dispensed with; the amount due was ascertained by the 
Court, the property was sold, and the deed executed by the sheriff. 
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The 13th section of the law of 1810 declares the effect of the deed, 
which by that law was to be made by the Auditors, and which, under 
the amendatory law of 1813, is made by the sheriff. 

The law of 1813 repeals several sections of the law of 1810, but 
it does not repeal the 13th section. The same effect, therefore, which, 
by the law of 1810, was given to the deed to be made by the Audi- 
tors, is, by the law of 1813, to be given to the deed to be made by 
the sheriff. The 13th section of the Attachment law of 1810, pro- 
vides, that “every bargain, sale, assignment and conveyance, made 
by the said Auditors, or any two of them, by virtue of the authority 
herein granted, shall be as binding and effectual as if the same had 
been made by said defendant prior to the service of said attachment.” 

In the case of the Lessee of Parker v. Miller and others, 9 O. Rep. 
108, it was decided that a deed executed by Auditors, in pursuance of 
this provision of the statute, overreached a deed previously executed 
by the defendant in attachment, but not recorded within.six months 
from its date, nor until after the service of the writ of attachment. 
Now, according to the principles claimed by the counsel for the peti- 
tioner, if Benjamin Biggs had sold and conveyed these lands prior to 
the service of the attachment, the petitioner would not have been 
entitled to dower in the improvements made by the purchaser. And 
as the law declares that the deed made by the sheriff shall have the 
same effect, we hold that the petittoner is not entitled to dower in the 
improvements made by the defendants. 

Dower will therefore be assigned to the petitioner separately in 
each subdivision of the survey, according to the value of the land at 
the time of the assignment, excluding the improvements, * 





* In the case of Parker v. Miller, 9 O. Rep. 116,I find the following sentence in 
the opinion ef the Court, by Judge Hitchcock: “ Although the property is bound by 
the levy of the attachment from the time of the levy, the title remains in the debtor, 
subject to this incumbrance, until sold and conveyed by the Auditors.” If the title 
remains in the debtor until the property is sold and conveyed, and the defendant dies 
before the sale or conveyance, does not the title descend to the defendant’s heirs? 
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SUPREME COURT OF OHIO; MONTGOMERY COUNTY, JUNE, 1847. 


Herxes v. Peerpauven anp WIFE AND ANOTHER. 
In CHANCERY. 


The creditor of the husband cannot reach the wife’s choses in action until the hus- 
band has reduced them into possession. 


Heres, in December, 1844, obtained a decree against Peepaugh 
for $3,000. Upon execution issued, the sheriff returned no goods, 
lands, or tenements found, whereon to levy. 

Peepaugh, in December, 1842, married Ann, the defendant, the 
widow of John Hale. Hale, dying **intestatus et improles,” his widow 
inherited his personal estate, amounting to $9,600. On her mar- 
riage with Peepaugh, administration was granted to the defendant, 
Sandham, who has in his hands about $5,000 belonging to the estate. 

The complainant filed his bill in January, 1845, charging that if 
Peepaugh obtained this money, to which he, as husband, was enti- 
tled, he would place it beyond the reach of his creditors, and pray- 
ing that the administrator, the defendant, Sandham, might be or- 
dered to apply it to the satisfaction of the complainant’s decree. 

In November, 1845, Peepaugh and wife were divorced by a de- 
cree of the Circuit Court of Mason County, Kentucky; and on the 
6th of May, 1846, the defendant, Ann, filed a cross-bill, setting up 
the divorce, and praying that the Court would decree the money in 
the administrator’s hands to be paid to her, 

There is, on the face of the record of divorce, vehement presump- 
tion that it was obtained by collusion, and on purpose to defeat this 
bill. ‘The parties, at the time of the filing of Heikes’ bill, resided 
in Ohio: their domicil, in Kentucky, was temporary and fugitive; 
and they returned to Ohio as soon as the divorce was obtained. 
The petition charges that Peepaugh is very intemperate, cross, 
peevish, passionate, brutal, and inhuman. The answer of Pee- 
paugh, filed the same day, states that “he is not prepared to deny 
the allegations of the bill, which are in the main true! He will 
oppose no resistance to the application of the complainant, but will 
submit his case to the discretion of the Chancellor!” 

The testimony on which the Chancellor bases his decree, is con- 
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tained in the answer to half a dozen leading questions, to which the 
witness answers yes or no. 

“Is he a violent man when in liquor? 

“Very! 

“ Dangerous? 

“T suppose so! 

“ Do you suppose his wife can live comfortably with him? 

“ No. 

“ Any hope of his reforming? 

“No. 

“ Does he ill-treat his wife and family? 

“ Yes.” 


Avery, J. The Court will not set aside a divorce granted by a 
foreign Court of competent jurisdiction,* on the allegation of facts, 
which, if proved, would warrant a divorce there, although granted 
on evidence which would have been wholly insufficient in Ohio. 

To subject the choses in action of the wife to the claims of his 
creditors, the husband must have reduced them into possession 
during-coverture. Where the money of the wife is in the hands 
of a third person, and a divorce intervenes between the bill and 
the final decree, the husband has not reduced it into possession, and 
his creditors cannot reach it. 

Bill dismissed. Decree on cross-bill that the money be paid to Ann 
Peepaugh. 


P. Optus and D. W. Ippinas, for Heikes; G. W. Bompercer, 
_ for-Peepaugh and wife; Crane & Daviss, for Sandham. 





* The fact of the temporary domicil does not appear on the record. Had the case 
turned on the validity of the divorce, the decree, perhaps, would have been different, 
Temporary residence does not give a foreign Court jurisdiction in cases of divorce. 
Story’s Conf. of Laws, §§ 298-96. 


VoL. 1V.—N 0. 12. 69 

















LAWYERS NO WITNESSES IN THEIR OWN CASES. 


In the July number (present year) of the Pennsylvania Law Jour- 
nal, there is an excellent article under this title. It is followed by 
the report of two cases in England upon the subject. The first is 
that of Stone v. Bacon, where an application was made for a new 
trial upon the ground that the plaintiff’s attorney had given evidence 
as a witness, though he acted as advocate in the same cause, and 
addressed the jury on the case set up by the defendant. Parreson, 
J., said: “In deciding this case, I shall take the general ground, 
that, where an attorney acting as advocate, cross-examines the wit- 
nesses and addresses the jury, it is not fit he should be heard as a 
witness. In this case he was heard, and therefore I think the rule for 
a new trial must be made absolute.” 

In the other case, that of Dunn v. Packwood, where a similar mo- 
tion was made for the same reason, Erte, J. said: “I think it isa 
very objectionable proceeding on the part of an attorney to give evi- 
dence when acting as an advocate in the cause.” 

We shall make a few extracts from the article in question: 

“ The Judges of the Court of King’s Bench have summarily checked 
the practice of attorneys appearing as advocates and witnesses in the 
same case. In England it does not appear to have ever existed, un- 
til small debt Courts led to small debt practitioners. Litigation for- 
merly involved the dignity of a Superior Court, as well as the expense 
of experienced counsel; and the result was, that though there was 
many a slip of justice in consequence of the difficulty in reaching it, 
such cases as were tried were conducted by men of character, before 
Courts which were ready to inflict prompt punishment on any pro- 
fessional dereliction. ‘Against those who stooped to low or sharp 
practice,’ says Mr. Townshend, in his life of Lord Ellenborough, ‘ he 
discharged an iron sleet and arrowy shower, of anger, indignation, and 
contempt. Wo betide the unhappy lawyer who ventured before 
him, tainted with the atmosphere of the Old Bailey, to misstate a 
fact, or enlarge the words of an affidavit. He listened with a look of an- 
gry endurance, before which the stoutest hearted might have quailed, 
and gave utterance to his feelings with a terrible brevity: “I had 
believed that every person with a gown on his back was a gentleman. 


The rule is discharged.” ’ 








SuSE ere 





Lawyers no Witnesses in their own Cases. 547 


“ But this was not all. The bar was the vindicator of its own pu- 
rity. Gray-headed old men, garrulous of the decorum of former 
times—counsel in the prime of life, conscious how much, in the im- 
mense multiplicity of business confided to them, they must depend on 
the honor of their colleagues and opponents,—young barristers, who 
saw that the then chief road to promotion was a high-minded regard 
to professional character,—united to visit with ready chastisement 
any deviation. Even to dance with an attorney’s daughter at an 
assize ball, was a cognizable misdemeanor; and the sensitiveness of 
the professional mind was exhibited at the caluminating period of 
English professional glory, by an incident which has no parallel in 
history. When the great seal of ‘England, on the dismissal of Lord 
Camden, found its way into the hands of Charles Yorke, he discov- 
ered that even so great a bauble as this would be but an ensign of 
disgrace, if it were received at the price of apostacy; and, unable to 
bear the tortures of his own mind, or the reprobation of his pro- 
fession, he expired by his own hand on the day that he was gazetted 
as Chancellor of the Realm. 

“ Those days, however, are gone by in this country, and are rapidly 
passing in England. Perhaps, in the long run, it is better that it should 


be so, There are considerations attending the establishment of cheap — 


subordinate Courts, which are of paramount public importance, even 
though they tend at the same time to break down that immense power 
of discipline which the original centralism of the bar created. But 
it now becomes a serious question, whether any substitute can be 
found which can act in the place of that high spirit, which was the 
natural accompaniment of so compact and powerful a body as the 
English forum of the last century. In England, the experiment is 
trying by the Inns of Court, as well as by the Bench itself. If the 
former are incapable of controlling the new elements which have 
been lately brought into action, the latter is invoked to aid in the 
work, Some method, it is urged, is necessary to produce uniformity, 
both in practice and professional etiquette, among bars which are be- 
coming segregated in position, as well as graduated in degree; and it 
was for the purpose of promulging a fixed rule in a point by no 
means unimportant, that the cases before us were brought before the 
King’s Bench. If in England it is necessary to adopt a rale by 
which an attorney cannot be a witness and advocate in the same 
case, it is worth while in this country to inquire, whether the same 
necessity does not here exist, and whether the same remedy is not 
here applicable. 

* * 


* * * * * 
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“Jt is not meant to say, that in a body constituted as is the bar, 
there is any general danger, under such circumstances, of deliberate 
perversion of the truth, It is not often the case, that even were par- 
ties admitted to testify, they would perjure themselves. The possi- 
bility of the thing, however, coupled with the actual existence of that 
high state of feeling which makes innocent and honest misconception 
of fact the constant accompaniment of a law-suit, has sufliced to jus- 
tify the propriety of their exclusion, * * * There is no relation 
in life in which more active sympathy exists, than that between coun- 
seland client * * * The great object toiled for is the successful 
termination of the suit. When there is one link, and but one, want- 
ing in the chain of proof, it is not annatural that a mind absorbed in 
the contemplation of its importance, should become very unfit for the 
rendition of testimony, by which that particular point is to be met. 
The old Scotch story of clan Ian and clan Vian, coming into Court 
to try an action between their respective chieftains, for a farm in an 
island on the river Tweed, and upon clan Jan swearing that the farm 
was on the right bank of the river, clan Vian at once swearing that 
it was on the left bank, illustrates the fact that a partizan is a bad 
witness. ‘The memory is so heated that the material which is cast 
into it becomes fused and ductile, and finally takes the shape of the 
mould into which it is thrown, -This is not perjury, but to the safety 
of society it issomething infinitely worse. No conscientious man, when 
cool, will voluntarily trast himself in a witness box, if conscious of such 
bias; but the difliculy is, that when the practice is not frowned down, 
the thing which would not be done on reflection, is done in the hurry 
and excitement of the moment. Ilow probable it is, that, under such 
circumstances, the well-weighed, carefully considered words, which 
would have been chosen to have conveyed the speaker’s meaning, 
should give way to others, which, though perhaps differing merely a 
hair’s breadth, are yet so framed as to point not at the actual state of 
facts, but at the particular emergency of the issue! 

“ But the difficulty does not end here. When the evidence is fin- 
ished, the witness, after having examined himself, and having been 
cross-examined by his antagonist, becomes counsel again. He is to 
comment upon his own testimony, and to comment upon the testimony 
offered to conflict with it. If such a position is not humiliating, it is 
on account of the forbearance shown on the other side. How can 
justice be done in the argument of a case, when the credibility of one 
of the disputants is the theme? How can a man hold the scales firmly 
when his own character is deposited in one of them? With what 
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grace can he tell the jury, if the delicacy of his appearing in the 
witness box be questioned, that what he did was the emanation of 
a suceptible character, exquisitely sensitive to the calls of honor? 
The usual little commonplace compliments, which an advocate is 
so glib in applying to his own witnesses, will be entirely out of 
place when the same person is advocate and witness. Rut the em- 
barrassment becomes greater, when, from defending the character 
of the witness, the task is entered into of sustaining the truth of 
what that witness has sworn to. The law certainly does not per- 
mit a man who has given a statement of facts under oath, to get up 
afterwards, and explain away, or add to what was said, in order to 
reconcile it to other testimony, or to enforce its application to the 
issue: and yet this is the very thing which necessarily takes place, 
when the party commenting on evidence is the party giving it. 
The jury either mix up the text with the commentary, and swal- 
low both at a gulp, or, disgusted with the grossness of the dose, 
reject the two together. Perhaps the latter result is the most com- 
mon; but either is certainly not conducive to public justice. 

“ The usual character of the testimony sworn to by counsel, when 
on the trial of a. cause, invites, however, a still stronger objection. 
Nothing is more common than for an attorney, before commencing 
suit, to address the opposite party on the subject, and to ask from 
him an interview for the ostensible purpose of producing an ami- 
cable settlement. That this should sometimes be done for the pur- 
pose of fishing up information, is not improbable; but that it should 
ever take place with the intention of extracting admissions, with 
the expectation of ultimately producing them as evidence, we have 
too much confidence in the honor of the profession to believe. If 
such a case should occur, we are sure the perpetrator of the strata- 
gem would be visited with the same punishment, as that which Lord 
Kenyon meted out to the young lady, who, after some time inef- 
fectually angling at a coy lover, enticed him to a shady nook, where 
she thrust into him the home question: ‘When do you mean to 
marry me?” The answer was, ‘next week; and when the next 
week came, an action of breach of promise was brought, sustained 
by the oaths of two friends of the plaintiff, whom she had hid be- 
hind a tree, close upon the rendezvous. The Chief Justice did not 
approve of this clever brief-making; and the jury, sympathysing 
with his views, found for the defendant. The Court refused a new 
trial, on the ground that a promise thus cajoled from a party should 
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not be permitted to weigh against him. But adhering to the posi- 

tion that such swindling could not take place at the bar, still, when 

the information has been fairly communicated, how tempting must 

it be for counsel, when really beaten on the ‘merits, to settle the 

matter by popping at the jury one or two conclusive admissions. 
* * * * * * * 

“A party on the record, cannot, it is now held, divest himself of 
his interest so as to get into the witness box; the policy of the law 
infecting him with a disability, which no assignment can purge. 
Does not the same reasoning reach his confidential agent, from 
whom, in matters of testimony, he is regarded as inseparable? An 
artful practitioner, by the appearance of frankness and concession, 
can elicit from a party almost any admission which he may need; 
and when the admission is once made, it can easily be so cut from 
the context, and so re-shaped,as to make it just of the proper di- 
mensions to plug up any hole which the, emergency of the trial may 
disclose. A painful illustration of the injustice of this kind of case- 
tinkering, is given by Lord Campbell, when describing a scene in 
the trial of Sir Thomas More, (Lives of the Chancellors, 1. 580,) which 
was very aptly cited in one of the cases to which we have referred. 

‘The jury, biased as they were, seeing that if they credited all 
the evidence, there was not the shadow of a case against the pris- 
oner, were about to acquit him. The Judges were in dismay—the 
Attorney General stood aghast—when Mr. Solicitor, to his eternal 
disgrace, and to the eternal disgrace of the Court who permitted 
such an outrage on decency, left the bar, and presented himself asa 
witness for the Crown. Being sworn, he detailed the confidential con- 
versation he had with the prisoner in the Tower.’ 

One of two courses are open to the Courts of this country: either 
to adopt the English practice entire, or to establish a rule of Court 
on application from the bar, by which, whenever a counsel, acting 
in a case, is examined as a witness, such fact, if leading to a ver- 
dict, shall be a discretionary ground for a new trial.” 
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KINGSLEY V. PRENTISS. 


In this case, reported in the August (1847) No. Pa. L. J. 479, the 
Phila. Common Pleas held, that rent, accruing after a decree of bank- 
ruptcy, and before the bankrupt’s discharge, was not barred by his cer- 
tificate. The defendant, on 28th Feb., 1842, rented of the plaintiffa 
house at the yearly rent of $300, payable quarterly from Ist May, 1842. 
One quarter’s rent accrued on Ist May, 1843, for which this suit was 
brought. The defendant filed his petition in the Bankrupt Court on 
the 2d November, 1843, and was decreed a bankrupt. His discharge 
was refused by the District Court, and he appealed to the Circuit 
Court, by which Court his discharge was decreed and a certificate 
granted to him on the 7th June, 1845. The Court were of opinion 
that this case came within the principle of Bosler v. Kuhn, 8 W& S. 
183, and gave judgment for the plaintiff. 


» 





SUPREME COURT: MONTGOMERY COUNTY, OHIO—JUNE TERM, 1847. 
Seyzo.it vc. Burtner. In Error. 
Held, that growing crops do not pass to purchasers at judicial sales.* 


Tus was an action of trover. Burtner mortgaged his farm in April, 
1835. The executors of the mortgagee, on a bill filed to foreclose, 
obtained a decree in August, 1844. An order of sale issued, Sep- 
tember 20, 1844; the premises were appraised October 31, and sold 
December 14; and the sale was confirmed. 

Burton, the mortgagor, rented the land on shares, by a verbal lease, 
September 15, 1844. The tenant sowed the land in wheat, from the 





* The same doctrine was held by the Supreme Court at the late May term in Ham- 
ilton County, in the case of Dunlap v. Hill. 

In this case, it appeared, that Hill, the defendant in error, mortgaged his farm on 
the 12th of February, 1842; that there was a decree of foreclosure on the 7th of Oc- 
tober, 1843; that, on the 13th of August, 1844, an order of sale issued, under which, 
on the 7th of October of the same year, the land was duly sold to Dunlap, the plaintiff 
in error; that Hill, the mortgagor, who remained in possession up to the time of sale, 
sowed wheat on the land between the last of September and the day of sale; and 
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Ist to the 10th of October, 1844, and harvested the crop in July, 
1845, leaving the landlord’s share in shocks on the field. The plain- 
tiff in error converted it. Judgment was given against him below 
for the value at the time of conversion. 

Lowe & Houk, for plaintiffin error; P. Opin and M. E. Cuwen, 
for defendant. 


Hrrencock, J. The case of Cassily v. Rhodes, 12 O. R. 88, was 
not decided on the point raised in this case. But the Court there 
seems to have laid down the law, that in judicial sales the purchaser 
takes the land subject to the rights of the tenants and debtors, The 
Court feel bound by that authority to affirm the judgment below. 

Judgment affirmed. 





COURT OF QUEEN’S BENCH: FEBRUARY, 1847. 


Curtiss v. Puen. 


In this case, (reported in the 16 L.J. R. 199,) it was held, that 
where goods liave been sent on a contract for sale, and the jury 
find they did not correspond with the sample contracted for, the 
mere unpacking of them by the vendee will not, under any circum- 
stances, amount to an acceptance. Aliter, if the goods are kept 
by the vendee an unreasonable time. 





that Dunlap, the purchaser, who entered into possession immediately after the sale, 
refused the application of Hill for leave to cut the wheat, and himself harvested the 
the crop, and appropriated the proceeds. 

Hill brought an action of trespass in the Superior Court of Cincinnati, and re- 
covered judgment for the value of the crop, at the time of harvest, in the summer 
after the sale. 

Here no lessee of the mortgagor intervened; and the case was between the pur- 
chaser under the decree of foreclosure and the mortgagor, who had planted after the 
=a of the order of sale, and after the appraisement, and within a week of the 

ay of sale. . 

The plaintiff in error contended, that the case of Cassily v. Rhodes was not deci- 
sive of this case; that the mortgagor was not entitled to recover, and that, in case of 
recovery, the measure of damages should have been the value of the wheat in the 
ground, at the time of the sale. 

The Court, however, held, that Cassily v. Rhodes had settled the law in Ohio, that 
purchasers at coy yes sales acquire no interest in growing crops; and affirmed the , 
judgment of the Court below. : : 
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ENGLISH CHANCERY: MARCH 18-22, 1847. 
Hinus v. Nasu. 


In a suit tor contribution in respect of loss sustained in a joint mercantile adven- 
ture, by one partner against other partners, and the executors of a deceased al- 
leged partner, it is competent for the plaintiff to examine as a witness, on his be- 
half, one of the partners, defendant, who had been settled with and released by 
the plaintiff, and had also disclaimed all demand against the plaintiff and other 
defendants. 


Suepparp & Wepp, two of the defendants, had been examined 
as witnesses for the plaintiff; and the question was, whether the 
evidence of these persons was admissible on the plaintiffs’ behalf to 
prove their case. An order had been made giving the plaintiffs this 
leave, saving all just exceptions. Carter v. Hawley, in note 3 to 
Nightingale vy. Dodd: Ambl. 583 was cited in support of the objec- 
tion to the evidence; Blackett v. Weir, 5 B. & C. 385, Taylor v. 
Cohen, 4 Bing. 53, Hulson v. Robinson, 4 M. & S. 475, Wilson v. 
Hirst, 4 B. & Ad. 760, were cited for the plaintiffs. 


Tue Master or THe Rotts. This case stood over in order that I 
might consider the objection’ which was taken to the depositions of 


a witness. In this suit, the plaintiffs, alleging that they were en-— 


gaged in a joint mercantile adventure with two defendants and 
a deceased person, of whom the other defendant is executor, filed 
their bill for the recovery of contribution for an alleged Joss in 
the adventure. The plaintiffs propose to examine, as a witness, 
one of the defendants, Who admits that he was a party to the ad- 
venture, but who was settled with and released by the plaintiffs, and 
who also disclaims all demand against the plaintiffs and the other 
defendants. An objection having been taken by the defendants, 
the executors of the deceased person, the question is, whether the 
evidence ought to be received. If this were a demand against one 
of several partners by a person not himself a partner—a legal de- 
mand—the cases of Blackett v. Weir and Taylor v. Cohen would 
show, that a witness admitting himself, or proved to be a partner, 
might, notwithstanding his own liability, be examined at law for 
the plaintiff, to prove the liability of the defezdant. In equity, a 
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defendant may be examined under an order saving just exceptions; 
and the principles on which the decisions at law are founded, seem 
to me to be applicable to this case in equity. What is the liability 
of the proposed witness?’ The plaintiffs have released him, and 
moreover, have examined him; but if the plaintiffs succeed in the 
suit, the proposed witness may be liable to contribute to the pay- 
ment, which his co-defendant may have to make; it is therefore his 
interest to defeat and not to support the plaintiffs’ case. It is pro- 
posed to examine him against his interest; and if, upon the inves- 
tigation, it should appear that profit, and not loss, had been pro- 
duced by the adventure, the witness proving the partnership must 
therefore prove his own liability to pay, with other defendants, a 
share of profits. The question to be tried relates to the obligation 
of the parties under a contract, and the result of the transaction 
when brought to a close; and it does not appear to me, that the fact 
of the plaintiff having been a partner in the adventure makes any 
difference in the rule which has been admitted at law in cases of 
joint responsibility; and I therefore think it right to receive the 
evidence. 





ENGLISH CHANCERY: MARCH 18, 1847. 
Monpay v. GuyeEr. 


A and B, defendants, had exactly the same case. A examined B as a witness. Held, 
that the evidence of B was not admissible. 


Gover & Tapp, the defendants in this suit, being jointly entitled to 
a piece of building ground, at Charlton, near Woolwich, for a term of 
years, the reversion of which was in the plaintiff Monday, an 
agreement in writing was entered into between Monday on the one 
part, and Guyer & Tadd on the other part, under which Guyer & 
Tadd were to surrender the term to Monday, and Monday was to 
build a house on the ground, and grant a lease of the house to 
Guyer & Tadd, for a certain term, at the the rent of £16 a year. 

The bill was filed by Monday against Guyer & Tadd for a spe- 
cific performance of this agreement. | 
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By the 6 & 7 Vict. c. 85, it is enacted, that in Courts of Equity, 
any defendant in any cause may be examined as a witness on be- 
half of a co-defendant, saving just exceptions; and that any in- 
terest which such defendant may have in the matters in question in 
the cause shall not be deemed a just exception, but shall only be con- 
sidered as affecting or tending to affect the credit of the witness. 

The counsel for the defendant Guyer, proposed, at the hearing of 
the cause, to read the evidence of the defendant Tadd, who had 
been examined as a witness in the cause on behalf of Guyer. 

This was objected to by the plaintiff’s counsel. 


Knicut Bruce, V. C., said that he was of opinion that, in a case 
like the present, where there were two defendants in exactly the 
same situation, one could not be examined as a witness for the 
other. Whatever might be the opinion of any other Judge, he 
would not be the first to hold that a defendant could be examined 
for a co-defendant where both had the same case. 

The evidence was rejected. 





COURT OF COMMON PLEAS: HAMILTON COUNTY, OHIO. 


Wim A. Deavan, er A., v. Joun Macarte anp WIFE. 
[BEFORE WM. B. CALDWELL, P. J., AT CHAMBERS.] 


Equity will not interfere to enforce by injunction a contract for personal services. 


A celebrated equestrian agreed in writing with the owners of a circus, that he would 
perform for them during a certain season. He broke his engagement, and joined 
another circus; and a bill was filed to restrain him from performing for that 
circus: Held, that the proper remedy was at law, and that no injunction could be 
granted. 


Tue complainants, owners of an extensive circus establishment, 
entered into a written agreement with the defendants, whereby the 
latter engaged their services as equestrians to the complainants, 
from the 18th day of January, 1847, through the then coming trav- 
eling season, for which they were to receive one hundred dollars 
per week, and have all their traveling expenses paid: besides, com- 
plainants were to keep Mrs. Macarte’s horse as one of their own, 
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and furnish two horses for her carriage. Mrs. Macarte was further 
to have the one third of a clear benefit in each place where she 
should perform during the winter months; complainants, however, 
to have the use of her name for benefits any time during her en- 
gagement with them, and not to require defendants to travel further 
south than North Carolina during the summer months. 

The complainants in their bil set forth this agreement, and al- 
leged that Mrs. Macarte was one of the most celebrated eques- 
trians in the United States, and that their contract with her was 
of great pecuniary importance to them; that they had spent over 
two thousand dollars in preparing suitable bills for announcing her 
performances in the States through which they intended to travel; 
that they had complied with their contract until the 12th of July, 
1847, when the defendants left them without any cause, and joined 
“ Spalding’s Monster Circus,” where they were now performing; 
that Spalding’s Circus was traveling just ahead of them, and per- 
formed in the same places where they had long previously ad- 
vertised their circus to perform; that defendants’ continuing with 
“Spalding’s Monster Circus” was producing, and would produce 
them great and irreparable injury, which could not be compen- 
sated by any suit at law, as it was impossible to explain to a jury 
the actual extent of their injury: further, that defendants were 
aliens, without any permanent locality, and without property within 
the reach of law or execution. Prayer, that the defendants might 
be restrained from performing as equestrians in any circus company 
except that of complainants, until the end of the present traveling 
season, which would be about the Ist of November next; and for 
further relief. 

Defendants in their answer admitted making the contract, but 
alleged as a cause for their leaving complainants, that the conduct 
of the latter in many respects had rendered Mrs.’ Macarte espe- 
cially, very uncomfortable and unhappy. 

Complainants read affidavits to contradict the allegations in the 
answer. 

Fox & Frencn, and T. J. Gattacuer, for complainants; WALKER 
& Kester for defendants. 

Complainants’ counsel insisted, that equity had jurisdiction in the 
present case upon the ground of irreparable injury to complain- 
ants, unless an injunction were granted, and of the utter inability of 
defendants to respond in damages at law. 2 Story Eq. 143, § 742; 
5 O. R. 188, Putnam v. Valentine; 1 Madd. 217; Walker’s Intro. 592; 
Eden on Inj. 341; 2 Story Eq. 33, 34,26; 1 S. & S. 590., 
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They further insisted, that in cases like the present, a Court of 
Equity will endeavor to accomplish indirectly what it cannot enforce 
specifically. Morris v. Colman, 18 Ves. 436; Clarke v. Price, 2 Wil- 
son, 151; Eden on Inj. 388. 

Defendants’ counsel maintained, that the contract was one for 
personal services, for the breach of which there was a remedy at 
law, and cited Kemble v. Kean, 6 Simons 333, (9 Cond. Eng. C. R. 
296,) where Kean agreed that he would act for twenty-four nights, 
during a certain period of time at Kemble’s theatre, and that in the 
mean time he would not act at any other place in London; and the 
Vice Chancellor held that equity could not enforce the positive 
part of the contract, and therefore would not by injunction restrain 
a breach of the negative part. 

Hamblin v. Dinneford & Ingersoll, 2 Edwards’ Chan. R. 529, where 
Ingersoll had agreed in writing to act for three years at Hamblin’s 
Theatre, in New York, and nowhere else. Ingersoll left Hamblin, 
and engaged himself to act for Dinneford, at his theatre, also in 
New York. Upon a bill to restrain Ingersoll from acting, and Din- 
neford from permitting him to act, the Vice Chancellor held, that 
this was a mere matter between employer and employed, and that 
there was a remedy at law. 

Barnum v. Randall, 2 West. Law Jour. 96, where, upon Barnum’s 
application to restrain Randall, the Scotch giant, from exhibiting 
except for his benefit, the Vice Chancellor held, that contracts for 
mere personal services could not be enforced by injunction. 

Defendants’ counsel also cited De Rivafinoli v. Corsetli,4 Paige, 
264; Kimberly v. Jennings, 4 Simons, 340, (9 Cond. Eng. C. Ri 3003) 
and insisted further, that the contract as to Mrs. Macarte, a married 
woman, who was the principal party sought to be enjoined by this 
bill, being executory, was entirely void. 

Cautpwe.t, P. J., in his decision, remarked, that however exten- 
sive might be the jurisdiction of Chancery to enforce contracts 
specifically, it did not cover a case like the present, where the per- 
formance of the contract, from its very nature, could not be en- 
forced directly. The case of Morris v. Colman has been cited by 
complainants’ counsel; but a partnership being proved betwee: 
Morris and Colman, the injunction was very properly granted. In 
Hamblin v. Dinneford, et al. a bill was filed upon a contract very 
much like the one set forth in the present bill, with this difference 
only, that there Ingersoll had also agreed not to play elsewhere 
during the stipulated time of his engagement with Hamblin. As to 
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their leading effects, the two cases are identical; and from that case, 
and others that have been cited, it appears to be now a settled rule, 
that equity will not interfere by injunction to enforce a contract 
for personal services. It certainly seems to be a high stretch of 
power to interfere with a person in following his ordinary and reg- 
ular business, upon an application for an injunction. The injunc- 
tion must be refused. - 





THE LATE RESOLUTION OF THE BRITISH GOVERNMENT CONCERNING 
THE PUNISHMENT OF CRIMINALS. 


[ We copy the following interesting article from the South Carolinian, understand- 
ing it to be from the pen of the learned and eminent professor, Francis Ligser, of 
Columbia College.] 


Emieration is the great law of expanding civilization. It has 
been so ever since she started in remotest times from the banks of 
the Ganges, steadily moving, through thousands of years, in a north- 
western direction; and no government ought less to oppose it than 
ours. But every truth requires proper care and distinguishing 
discernment in its application; and the Federal Government has 
been far too careless, it seems, in the many cases of pauper impor- 
tations, and occasional shameless and wholesale missions of crim- 
inals from abroad. We trust the measure, lately adopted by the 
British Government, regarding convicts, will attract more serious 
attention from our Cabinet. 

Our readers are aware that Sir George Grey, the British Secre- 
tary for the Home Department, and Earl Grey, the Colonial Min- 
ister, have abolished transportation to New South Wales, or any 
other penal colony, and substituted the following plan: The Bri- 
tish convict is to be confined in a solitary prison for one year; then 
in a prison on the social plan, where he is to have the opportunity 
of earning wages, which shall be credited to his account; and if he 
behave well, the Crown will make use of the pardoning prerogative, 
after the lapse of two thirds of the awarded imprisonment, on con- 
dition that the criminal expatriate himself, his wages to pay for 
the passage. He may, if he chooses, expatriate himself to a Bri- 
tish colony. But will he do so? This is an important question for us. 

England turns out the annual number of about four thousand 
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criminals. According to the new plan, four thousand individuals, 
well schooled and thoroughly trained in the arts of crime, are to 
be let loose, not upon the colonies—for they are too far, except 
Canada, which is a poor field for a thorough paced criminal, who 
stands in need of a well peopled and industrious country—but upon 
neighboring countries. Now acriminal will prefer, as a matter of 
course, a country where his own language is spoken, where large 
cities offer a fine opening for his trade, where rapid communication 
can easily transport him from place to place, over great distances, 
where he finds acquaintances, and where, above all, the institutions 
of civil liberty allow of a very limited preventive police only— 
where no passports, no gens d’armes, no police regulations exist, 
and that country is, for the British felon, the United States. Are 
we to suffer such yearly influx of four thousand rogues? 

We cannot directly interfere with the measure; for although it is 
decidedly against the spirit of Christian international law, it is not 
so against its palpable doctrines and precedents, on which positive 
and direct international action can be had. We must guard our- 
selves, therefore, as best we can, in some other way, although it is 
our well considered opinion, that the President ought even now, to 
instruct Mr. Bancroft to expostulate with the British government, 
and to threaten, that unless the measure be rescinded, our Chief 
Magistrate will speak of this unhallowed resolution in a very posi- 
tive manner in his next message, which we confidently trust will 
inform us that something of the kind has been done. Congress, 
however, is the legitimate body, at whose hands we have a right to 
expect an efficacious remedy. The question is not an easy one; 
for the remedy must not only endeavor to ward off the criminals, 
but it must carry with it the probability of the abolition of the Bri- 
tish measure, It must be a serious and effective remedy against 
the measure itself. How would a law do, prescribing that no emi- 
grant from the British Isles shall be admitted without a proper cer- 
tificate, to be paid for, of our consul, at the port whence the emi- 
grant sailed, and, to prevent the influx of crime by way of Canada, 
farther enacting that every emigrant, even though he be on our ter- 
ritory, shall be liable to be taken up and sent from the country, un- 
less he can show his certificate from a proper authority in Canada, if 
possible, an American authority, in that colony. This would bea 
distressing measure, both because it would fall hard upon many in- 
nocent and worthy emigrants, and because it has a strong savor of 
the passport, so justly odious to the Anglican race. But neither 
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theory nor sentiments can guide us alone, when we must deal with 
practical measures; and, however bitter a medicine may be, it is 
not to be judged of by its inherent bitterness, but by the malady 
we have to grapple with. On whatever Congress may settle, so 
much is certain, that the British measure must be met, and stoutly, 
promptly and efficaciously met, in such a manner that the evil which 
it entails on the other side, will quickly produce a retraction, Our 
political liberality in freely admitting emigration to our West, must 
not be any longer so unworthily abused. 

It is not necessary for our purpose to discuss the legality of a 
sweeping and permanent application of the pardoning prerogative of 
the British Crown, without consent of Parliament. Lords Brougham 
and Lyndhurst have declared it unconstitutional. This is for our 
British brethren to decide. Nor need we discuss here, whether the 
measure, the probable eflects of which on the United States were 
mentioned in the House of Commons, comports with those princi- 
ples of gentlemanly spirit, upon which the English government lately 
refused the motion of Mr. Hume, to stop the annual payment of 
England to Russia, because this sum is due, according to the Treaty 
of Vienna, which same treaty has been broken by Russia, in aiding 
in the ruin of Cracow—a political mawkishness, if ever there was 
one—our present duty is to consider the measure in its practical 
effect, and the means which practice gives us, to ward off its bane- 
ful effects. If England has the right to adopt measures of internal 
policy, without reference to their necessary effects upon fellow na- 
tions, of the great family of civilized States, in the bonds of a 
common international law, we have the bounden duty to make use 
of our sovereignty, so as to protect us, without any reference to the 
inconvenience it may create in that country, or rather to create there 
such inconvenience that the measure may be abandoned. No one 
knows better than ourselves, how transcendantly difficult it is to set- 
tle what is to be done with the annual crop of punished criminals— 
how to reunite these diseased members of society; but we know too, 
tha one of the measures to get rid of. them—exile—must not be re- 
sorted to. Exile and death are the clumsiest punishments, always 


used in periods of a rude state of penal law, in preference to correc- 
tive means. Banishment has been long stigmatized by modern pe- 
nology, as out of the question among civilized nations; and here we 
have an administration which re-adopts it as a prevailing element 
in an entire punitory scheme. Is this a return for the bread we 
sent, and are sending to their famished people? We trust they will 
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retrace their steps, and think better of it. In the mean time, our 
government must act, and not allow the far more exciting events in 
Mexico to withdraw its attention from this invading army, of an- 
nually four thousand well drilled pick-locks, fighting under the ban- 
ner of crime and infamy, against our persons and property—an 
army which invades like fever, by stealth, and defies the stoutest 
cuirass. 
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PLEADING—DEMURRER—PROMISSORY NOTE. 


a aay 


Debt by the payee against the maker of a promissory note, payable at six months, 
for money lent, interest, and on account stated. Plea, as to the sum of £100, par- 
cel of the moneys in the second, third, and last counts, that the defendant, before 
the commencement of the suit, made his promissory note for the payment to the 
plaintiff’s order of £100, six months after date; and the defendant then deliv- 
ered the note to the plaintiff, who then took and received the same for and on ac- 
count of the sum of £100. Replication, that the period of six months, specified in 
the said note, expired before the commencement of this suit, and the promissory 
note became, before the commencement of the suit, due and payable, yet the de- 
fendant had not paid the sum of money in the note specified :—Held, on demurrer, 
that the plea afforded no answer to the declaration, as it did not aver that the note 
was still running, or that it had been endorsed over by the plaintiff. 















Semble—that the plea was not bad, on the ground of its omitting to state that the 
note was given as well as received, on account of the debt. 









Dest by the plaintiff as payee, against the defendant as the maker 
of a promissory note for £100, made on the 21st of November, 1840, 
and payable at six months. ‘There were counts for money lent, in- 
terest, and on account stated. 

Plea, as to £100, parcel of the moneys in the second, third, and 
last counts, that after the sum of £100 had become due, and before 
the commencement of the suit, the defendant made his promissory 
note for the payment to the order of the plaintiff, of £100, at six 
menths after date, and delivered the same note to the plaintiff, who 
then took and received the same, for and on account of the said sum 
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of £100, parcel, &c., and the causes of action in respect thereof. 
Verification. 

Replication, that the period of six months, specified in the said pro- 
missory note, in the plea mentioned, expired before the commence- 
ment of this suit; and the said note became then, thereupon, and be- 
fore the commencement of this suit, to wit, on, &c., payable, accord- 
ing to the tenor and effect thereof; yet the defendant hath not paid 
the same, nor any part thereof. 

Demurrer and joinder. 

Peacock, in support of the demurrer. The replication is bad in 
not stating that the plaintiff was the holder of the note at the com- 
mencement of the suit. He ought to have averred the fact, or that 
he was always ready and willing to deliver it up to the defendant. 

[Parxe, B. The plea ought to have stated that the bill had been 
endorsed over to a third person. | 

That averment ought to be made by the plaintiff: the fact does not 
lie within the knowledge of the defendant. In Kearslake v. Morgan, 
5 Term Rep. 513, the defendant, who was the payee of a promissory 
note, pleaded to an action of goods sold, that he endorsed the note to 
the plaintiff “ for and on account of” the debt; and this was held to 
be a good plea, although there was no averment that the plaintiff 
had endorsed it over. Mercer v. Cheese, 4 Man. & Gr. 804, was an 
action for work and goods, to which the defendants plead that the — 
promises were made jointly with one Morris, and that, before action 
brought, the plaintiff, for and on account of the sum due, and of the 
promises of the defendant and Morris, drew a bill on Morris, which 
the latter accepted and delivered to the plaintiff, who received the 
same for and on account of the said sum, and of the said promises. 
There the plea was held good, on the ground that it raised a prima 
facie defence, and that it was incumbent on the plaintiff to show that 
the bill was overdue and unpaid, or had been negotiated. The ob- 
jection that is made to the present plea, was one of the causes-of de- 
murrer in that case; and Tindal, C. J., says—* It appears from the 
plea that the plaintiff consented to take a security from Morris, which 
he, the plaintiff, is enabled to assign over. The plaintiff can tell 
whether he has assigned it over, but the defendants cannot.” 

[Puarr, B. If the defendant seeks to deprive the plaintiff of his 
right of action on the note, ought he not to make the necessary aver- 
ments ?] | 

The very fact of the plaintiff suing for the original debt almost im- 
plies that he has passed the note away. If the plaintiff has lost or 
destroyed the bill, he cannot sue for the original debt. The defendant 
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is entitled to know whether the plaintiff can give up the bill, and he 
ought to be apprized who his creditor is, that he may be able to pay 
the bill. The judgment of Bayley, J., in Rowe v. Young,2 Brod. & 
Bing. 165, is in point. ‘The defendant may have to pay the debt, 
and also the costs of another action brought on the bill of exchange, 
at the suit of some third party, who is the holder. He referred to 
Hucley v. Bull, 2 D. & L. 340. Parke, B. mentioned the case of 
Burrough v. Moss, 10 B. & C. 558. 

Wetts, contra. First, the replication is good, for it affords a sufti- 
cient answer to the prima facie case made inthe plea. The plaintiff 
agrees to suspend his right of action on the goods, unless the bill is 
paid; and when the bill is not paid, the contract is broken. The plea 
ought to have averred that the bill had been endorsed over, or was 
overdue. The authority of the cases of Kearslake v. Morgan and 
Mercer v. Cheese, is not questioned; but it is submitted that the plain- 
tiff need not aver in his replication what is not essential to his case. 
The defendant might have rejoined that the bill had been endorsed 
over. In Crisp v. Griffiths, 3 Dowl. 756, the plea averred, that before 
the commencement of the suit, the plaintiff endorsed the bill to a person 
unknown; and in Goldshede v. Cottrell, 2 Mee. & Wels. 20, the plea 
was that the bills were not yet due, and were outstanding in the hands 
of the plaintiff’ The form of plea in 3 Chitty Plead. p. 94, is in ac- 
cordance with this view of the case. The plaintiff sufficiently an- 
swers the prima facie case of the defendant by saying that he took the 
bill from the defendant, but the latter did not pay it. It will be pre- 
sumed that the bill is still in the hands of the plaintiff, according to 
the principle of pleading stated in Stephen on Pleading, c. 2 s. 4, rule 7, 
p- 3. In Fraser v. Welsh, 8 Mee. & Wels. 629, Lord Abinger says, that 
a statement that a bill came into the hands of the plaintiff by endorse- 
ment, is, prima facie, a statement that the plaintiff was the holder of the 
bill when the action was commenced. Emblin v. Dartnell, 1 D. & 
E. 591. Secondly, the plea is bad: it is open to the same objection 
as the plea in Crisp v. Griffiths, namely, that it does not state that the 
note was given in satisfaction of the debt. In that case Parke, B., 
says—“ There is no averment here that the bill was given in satisfac- 
tion, nor any thing equivalent to it.” 

Peacock, in reply. The plea avers that the plaintiff took and re- 
ceived the note for and on account of the debt: that implies that the 
defendant gave it on account of the debt. If then the plaintiff has 
taken a sum of money in satisfaction of a debt, can he afterwards sue 
in respect of that debt? Secondly, with regard to the replication, 
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the plaintiff does not show that he is in a situation to sue, unless he 
shows that he is the holder of the note. 

[Piarr, B. Is it not incumbent on the defendant to show that the 
remedy is either suspended or barred 2] 

Is it suspended until the plaintiff is ready to give up the note. 
Goldshede y. Cottre// is not in point, as in that case no question arose 
on the form of the pleadings. 

[Parke, B. The plea does not state that the note was not due at 
the time of action brought. In Kearslake v. Morgan, the note was 
overdue, but there the defendant was liable upon it to a third party.] 

Cur. adv. vult. 

The judgment of the Court was now delivered by 

Parke, B. This case was argued a few days ago before my Bro- 
thers Alderson, Rolfe, Platt, and myself, by Mr. Peacock and Mr. | 
Wells. The pleadings were these: [His Lordship read the pleadings. ] 
The principal point argued by Mr. Peacock was, that the plea was a 
good prima facie answer to the declaration, and that the replication 
ought to have alleged negatively, that the plaintiff had not endorsed 
over the note, and further, that he was ready to deliver it up on pay- 
ment. That the first averment ought to have been made by the plain- 
tiff, because it lay peculiarly in his knowledge whether he had en- 
dorsed it or not, which the defendant could not know; and, also, that 
it ought to have averred that the plaintiff had offered to return the 
note, or was ready to deliver it up on payment, because that was re- 
quired by the law merchant, as settled by the case of Hansard v. Rob- 
inson, 7 B. & C. 90. It was answered that the plea was not, prima 

facie, a sufficient answer, on two grounds: first, that it was not properly 
averred that the note was both given and received, on account of the 
debt; and secondly, that the plea was defective, in not stating either 
that the note was running at the time of the commencement of the 
suit; or, if not, that it was transferred to a third person. Mr. Pea- 
cock relied principally on the case of Mercer v. Cheese, in the Common 
Pleas, where the Court intimated an opinion that a similar plea was 
good on a demurrer to it, and that the plaintiff ought to have stated 
in his replication that the bill still remained in his hands. If that 
case had been heard to its close, and decided in the way in which 
some of the Judges expressed an opinion,it would have concluded 
the present case; and we should have acted upon it. But as the 
counsel for the plaintiff, upon that intimation of opinion, immediately 
asked leave to amend, which was granted, the case cannot be con- 
sidered as a binding authority; nor, on the other hand, can the dictum 
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cited in Crisp v. Griffiths, as to the necessity of further averment in 
the plea, when the time which the bill or note has to run has expired 
before the commencement of the suit, be entitled to much weight for 
the plaintiff, as that case also ended in a recommendation to amend 
and an amendment accordingly. The case, therefore, comes before 
us without any authority binding upon us precisely in point; and we 
must determine it in analogy to the principles of previous decisions. 
One of the earliest authorities is the dictum of Lord Kenyon, in Sted- 
man Vv. Gooch, 1 Esp. 4. He said, that “to this effect the law was 
clear, that if, in payment of a debt, the creditor is content to take a 
bill or note payable at a future day, he cannot legally commence an 
action on his original debt, until such bill or note becomes payable, 
or (I suppose and) default is made in the payment.” 

The case of Kearslake v. Morgan, (though that case ended ina 
recommendation to amend also,) and that of Richardson v. Rickman, 
there cited, are two other early authorities on this branch of law, 
and these cases have, we believe, been constantly acted upon. The 
delivery and receipt of a negotiable instrument, on account of a 
debt, is a payment by the 3 & 4 Anne, c. 9, s. 7, if the person ac- 
cepting it does not take his due course, and so obtain payment 
thereof by endeavoring to get the same accepted and paid. If that 
is made payable to a third person, as in the case of Richardson v. 
Rickman, or is made by a third person, as in the case of Kearslake v. 
Morgan, the plea, stating the delivery and acceptance of the nego- 
tiable instrument, is a sufficient answer, in the first instance. If the 
plaintiff had taken up the bill in the former case, or presented the 
note at maturity in the latter to the maker, and given due notice of 
dishonor to the defendant, these facts would have formed the proper 
subject of a replication. But if the plea state no more than that 
a negotiable note is given for and on account of the debt, by which 
the defendant promised to pay the plaintiff, or order, a sum of mo- 
ney, and does not state the note to be still running, (which is the case,) 
there seems to us to be no prima facieanswer. The remedy is not 
suspended at the time of action brought, so that there is no defence 
on that ground; and, according to the principles of pleading, it is to 
be intended that the note remains as it was, and that no order was 
made by the plaintiff for the payment toa third person, as it is not 
so averred; and therefore, for any thing stated in the plea, the note 
remains over-due in the hands of the plaintiff: so that the suspen- 
sion of his right of action for the original debt is at an end, and he 
may recover the amount, no presentment or notice of dishonor be- 
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ing necessarv in his case, and therefore such a plea is no answer to 
the action. In a declaration on a note payable to order, it never is 
stated that no order was made, but it is presumed that there is none 
until the defendant pleads it; though it is true in both cases that the 
fact whether an endorsement has been made or not, lies more in the 
plaintiff’s knowledge than the defendant’s. But in the case of a 
declaration, the rule that a party is to plead facts within his own 
knowledge, gives way to the rule that things are presumed to con- 
tinue in the same state till the contrary appears. ‘To make this 
plea, therefore, good, it should be averred that the note was not in 
the plaintiff’s hands—that is, that it was endorsed over before the 
action brought. 

It is, however, no such hardship for the defendant to be called 
upon to aver’an endorsement, and so to make out a good plea; for 
he must find out the endorsee, if there is one, at his peril, when the 
bill is due, and pay him; when, as the law does not require notice 
of endorsement, (Reynolds v. Davis, 1 Bos. & Pul. 625,) and as such 
an averment would now be required in a plea, unless the bill was 
overdue and unpaid, practically the defendant would always know 
both of the fact of the endorsement and the name of the endorsee. 

There is, therefore, no such inconvenience in obliging the defen- 
dant to rebut the inference that the note remained in the plaintiff’s 
hands by showing the contrary, and so making the plea a good an- 
swer to the action. In order to make it such, it must show either 
a suspension of remedy, by averring that the security is not due, or 
a transfer of liability by showing an endorsement to a third person. 

But it is said that if the plaintiff declare on the note, (when it is 
admitted that he need not aver that it remains in his hands,) he 
must, if the plea deny the note, produce it, and so give evidence 
that at the time of its production at least it is his, which affords 
some security to the defendant against being called on to pay a 
third person; whereas, if there was an issue on this plea, the plain- 
tiff would not be bound to produce the note, and he might oblige 
the defendant to pay the original debt, and also the note, if en- 
dorsed to the endorsee; but then it is also true that the defendant 
would be liable to the same inconvenience, though not in the same 
degree, if the plaintiff had replied, as it was said he ought to have 
done, and averred his readiness to deliver before suit; for he might 
have endorsed the bill after the announcement of the suit, or even 
after the replication itself. So that the course of pleading proposed 
by the defendant would mitigate, not remove, the evil. But no evil 
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will arise, if the defendant plead, what he must always practically 
know, that the note has been endorsed over. 

For these reasons we think the plea is bad; and we need not de- 
cide it is bad on the grounds on which the Court intimated that a 
plea somewhat similar was bad, in the case of Crisp v. Griffiths: 
probably we should hold it good. 

Nor need any thing be said as to the absence of the averment of 
readiness to deliver—an averment which is never introduced in any 
declaration or replication; though the case of Hansard v. Robinson 
shows, that in the case of negotiable securities, the party liable is 
not bound to pay without production of the security. The case 
itself was that of a negotiable instrument, payable to bearer, by 
reason of an endorsement in blank; but, on referring to the judg- 
ment, it appears that it was meant to apply to all cases of negotia- 
ble instruments. It does not, however, apply to non-negotiable bills 
or notes, as was decided by the Court of Queen’s Bench, Wain v. 
Bailey, 10 Ad. & El. 616. Judgment for the plaintiff. 





THE DECISIONS OF THE COURT IN BANK, 1846-7. 


[By W. M. Corry.] 
Lessee or Patne v. Moornanp. 


In this case it was held, per Read, J., that “the Court acquires 
jurisdiction in attachment by the issuing of process, predicated on 
the requisite affidavit, and the attaching of the property; and if, 
after thus obtaining jurisdiction, the Court proceed to render judg- 
ment, without the publication of notice, such judgment is not void, 
and cannot be impeached collaterally, but must be reversed upon 
writ of error.” 

It isa part of the statement of facts, “that the proceedings in 
attachment, under which the defendant derives title, do not show that 
any notice of the pendency of the suit in attachment was given, as the 
statute requires.” Indeed, it was admitted that no notice was ever 
given: and yet the Court hold that the proceedings, so conducted, 
divested the debtor of his land, and vested the estate in the defen- 
dant. 
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The statute authorizing the condemnation and sale of attached 
lands, required a constructive notice to be given to the owner, by 
publication of the cause of action, seizure, &c., for six weeks in the 
newspaper. I submit that this newspaper notice was intended by 
the Legislature to be in lieu of the service of process; and therefore 
that the case stands as if the statute had required a writ of sum- 
mons to be served on the owner of the land before his right of pro- 
perty could be destroyed. The Court were acting under a pecu- 
liar enactment, which conferred extraordinary power to adjudicate 
in the absence of the owner, by simple attachment and advertise- 
ment, of which he might know nothing till his property was gone. 
Now I do not dispute the policy of such laws; but they can only 
fail to become instruments of deadly mischief by being rigidly ad- 
ministered. ‘They should not be extended by implication, nor eked 
out by interpretation. Of course, I repudiate altogether the follow- 
ing remarks of the learned Judge who delivered the opinion: “A 
Court acquires jurisdiction by its own process. If the process of 
the Court be executed upon the person or thing, concerning which 
the Court are to pronounce judgment, jurisdiction is acquired. 
The writ draws the person or thing within the power of the Court. 
The Court, once having by its process acquired the power to adju- 
dicate upon a person or thing, it has what is called jurisdiction. 
This power or jurisdiction is only acquired by its process. To 
give jurisdiction is the object of process. The mode of executing 
and serving process is sometimes directed or permitted to be by 
notice by publication. All process issues under the seal of the 
Court. Notice by publication is not process, but in certain cases, 
in contemplation of law, is equivalent to service of process. The 
process in attachment is the writ authorizing and directing a seizure 
of the property. No process is issued against the person, because the 
proceeding is in rem. The statute, however, regards it but just that 
notice should be given to the debtor, not for the purpose of giving 
the Court jurisdiction over the subject matter, but to permit the 
debtor to have an opportunity to protect his rights, and directs that 
the writ shall be quashed, if it be not given.” 

A Court of Justice acquires its powers over the persons and 
property of citizens from ‘the common law, the law of its organiza- 
tion, and the law of the procedure. It is the law then which con- 
fers the right to adjudicate on the Court, and after the manner pre- 
scribed by law, that right is first to be acquired, and afterwards to 
be exercised, to be efficient. The right to adjudicate is preliminary 
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to jurisdiction, without which jurisdiction cannot be said to exist; 
and after jurisdiction has been thus acquired, it can only be con- 
tinued while it is exercised according to ascertained legal princi- 
ples. A Court cannot be said to acquire jurisdiction by its pro- 
cess, nor can it exercise it capriciously when once obtained. 

In attachment cases, where lands are seized, there is every reason 
that the proceedings ofthe creditor should be jealously watched, 
and that the Court should proceed strictly according to the provis- 
ions of thelaw. There is more necessity for circumspection here, 
than where chattels are attached. For,on an attachment of per- 
sonal property, the sheriff takes possession of the goods, which may 
imply notice to the owner; but to make a valid attachment of lands, 
the officer need not enter upon the land, nor see it, nor indeed leave 
his office, so that the owner cannot know any thing ordinarily of 
the attachment. All attachments, however, of every species of 
property, are conducted behind the owner’s back, and therefore the 
Court ought to be plainly warranted by law in every stage of the 
proceedings with regard to the property seized. 

The line which denotes the jurisdiction of a Court may be fairly 
stated thus, for all cases. In the absence of statutory enactment, 
dispensing with the citation of the person to be affected, he must 
be cited, before the Court can adjudicate; and if the Court adjudi- 
cate without such citation, its proceedings are not, and ought not 
to be binding. But if the party to be affected, has been cited, or 
something has been done in lieu thereof by the authority of legisla- 
tive enactment, then, as he is in Court, and has an opportunity to 
defend himself at the time, and of attacking the decision as the law 
provides, afterwards, the decision is binding on him, if it be only erro- 
neous, and not positively vicious and illegitimate. In attachment 
cases, like the present, requiring constructive notice to be given to 
the owner, the proceedings are by no means proceedings in rem., nor 
quasi in rem. ; they are adversary, and subject to peculiar preliminary 
steps, which are too obvious to be mistaken. ‘These several steps, 
always necessary in such cases to acquire full jurisdiction, were as 
follows: When the affidavit was made, the Court had jurisdiction to 
issue the writ. When the writ was executed, the Court had an incipi- 
ent jurisdiction over the subject matter. When the defendant had 
been duly notified, the Court had jurisdiction to render judgment for 
the debts, and direct sale of the defendant’s property. 


Vou. IV.—No. 12. 72 
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If these conditions should be disputed, yet it is impossible to 
defend this decision upon the reasoning of the Court. The attach- 
ment law gave them the right to deprive a man of his property with- 
out citing him in the usual manner by service of process. In lieu 
thereof, the statute required a constructive notice, to be composed 
of two elements—an attachment of the land, and an advertisement 
in the newspaper. The Court held, in reality, that one of these 
two things alone, without the other, shall constitute a sufficient cita- 
tion in lieu of the service of process. By such decisions, the Court 
are retrograding most rapidly from the true position of jurispru- 
dents, and are quite improperly withdrawing from the citizen the 
protection of the laws. Every such adjudication is a step backwards. 
It is extending instead of restraining a statute which ought to be 
strictly construed, because it is a breach of the wholesome com- 
mon law rule, that a defendant shall actually, and not merely by 
construction, have his day in Court. 

The learned Judge attempts to support the jurisdiction of the 
Court by showing that the law authorized an adjudication in a spe- 
cial case, before the expjration of the newspaper notice—that is, 
where perishable property was concerned. He infers from that 
particular instance, that the Court could adjudicate in all other cases 
without such citation. This is a non sequitur. He might as well 
assume that the right to a day in Court is abolished altogether in all 
cases, because in a special case that right has been taken away by 
statute. 

From the air of constraint manifested by the reasoning of the 
learned Judge, as well as his judicial character, I presume he pro- 
bably felt bound by the extrajudicial opinion on the point in Voor- 
hees v. Bank of the United States, 10 Peters, 460. That opinion will 
not bear examination; and I submit that it ought not to have tram- 
meled the Supreme Court of Ohio. In that case, several reasons 
were presented by counsel to show that notice was not necessary 
to give the Court jurisdiction—all entirely insufficient. 1. The 
statute declares that the property attached shall be bound from the 
time of levying the attachment. 2. The property is to remain in 
the hands of the officer. 3. The Court are to refer the matters of 
account to the auditors, before the notice to the defendant to ap- 
pear has expired. 4. The Court are to order perishable property 
to be sold at any time. 5. The death of the defendant is not to 
abate the said attachment. 

Now we beg leave to assert it as our deliberate opinion, that all 
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these reasons, and the conclusion of the Court, are fallacious. No- 
thing short of an express enactment that attachment proceedings 
_ shall be in rem.—ex parte—without any notice or parties—ought to 
dispense with either. Instead of construction being favorable to 
such a state of things, every inference and implication should op- 
pose it. We hold to the good old fashioned common law doctrine 
that no man should be deprived of his property without his day in 
Court. And when a law authorizes the ordinary mode of trial by 
jury to be dispensed with, and requires the party to be notified in a 
peculiar manner, if he be not so notified, he ought not to be bound. 
It is useless to urge that he has.had part of the notification required; 
that is, that his agent or tenant in possession of the proverty, has 
been notified, when the law has required an additional notification 
in lieu of the service of process. If that be not given, he ought not 
to lose his property, which he would do if confined to a writ of 
error; for the reversal of the judgment merely gives him a claim upon 
the plaintiff for the purchase money. Nay, he might have only a 
claim against an insolvent; or not even that, for he might not hear 
of the proceedings in time to question the error in the judgment. 
Any reasonable limitation on his right to recover the land cou'd be 
settled by the act of the Legislature for such cases made and pro- 
vided. 

The learned Judge refers to two cases from Ohio Reports in the 
course of his opinion. The first he insists corroborates it, and the 
other he overrules, because it contradicts him. 

In Lessee of Parker v. Miller, 9 O. R. 114, a case under the act of 
1810, a quere was suggested by the Court, whether the notice was 
essential to the jurisdiction; and it was remarked that the Court 
could act in some respects before the notice expired. But in that 
case there was constructive notice by newspaper advertisement, 
conformably to the statute, and the proceedings were sustained. In 
that case there was no corroboration, because the point decided by 
the principal case did not arise upon the state of facts. 

As to the case which is overruled by Paine v. Moorland, nothing 
can exceed my regret at the fate which it has met from the same 
hand which brought it into being. “Et tu, Brute!” may well be an ap- 
propriate exclamation. In my humble opinion its conclusion stood 
firmly on the basis of its logic, and should never have been over- 
turned by violence. I will briefly state the pertinent facts, and ex- 
tract a couple of passages from the decision of the Court, so that the 
profession may perceive what a noble landmark of the law was de- 
stroyed in order to set up an erroneous guide in its place. 
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Warner v. Webster, et al., 13 O. R. 505, was as follows: In April, 

1809, Warner sold to Blizzard, and attempted to convey by deed in 
fee; but the deed had only one witness, and therefore only trans- 
ferred an equity. 5B. moved out of Ohio, and had always been non- 
resident. An attachment was sued out by Webster against him, 
and levied on this land; and afterwards there was judgment, and 
the land was sold to Webster; but no notice was given to B. 
- The Court say, page 506: “The notice of the pendency of the 
suit in attachment, required by the statute, was not given; hence the 
judgment and proceedings on the sale were void; and Webster ac- 
quired no title by his purchase at the sale had under the judgment 
in the attachment suit.” 

And again, page 507: “Thus it appears that Blizzard took an 
equity only by his purchase from Warner. Webster acquired no 
title whatever by his purchase under the proceedings in attach- 
ment, the judgment being totally void, as the Court rendering it 
had no jurisdiction of the person, and none over the land, for want 
of notice of the pendency of the suit, as required by the statute. 
Hence the judgment was void, and the sheriff’s deed a nullity.” 

Now, we are told, 15 O. R. 445, that “that case was rightly de- 
cided, although a wrong reason was assigned. ‘The truth is, in that 
case an equity was attached, when the statute under which the 
proceeding was had, only authorized an attachment against a legal 
estate.” But the greater truth was, that the owner of the equity 
had no day in Court; and these truths bear the proportion to each 
other of the gnat and the camel, in the scriptural admonition. 

_ It would seem, from the current of decisions, that the Supreme 
Court had constituted themselves a tribunal of confiscation for the 
benefit of purchasers at judicial sales. This is a most disorganizing 
and ruinous course of administration. The office of a Court is to 
declare the law in all cases, regardless of consequences—not to si- 
lence the bar, in order to swell the fortunes of ancient trespassers, 
and illegal speculators. Purchasers of land by private sale must 
run arisk. When the vendor sells as heir at law, a will may turn 
up, or the evidence showing the heirship may be false or erroneous. 
Where a purchase is made from an attorney in fact, it may happen 
that the principal was dead prior tothe conveyance. 2 Kent Com. 
246. To judicial sales these remarks apply with greater force. On 
such sales there is no warranty of title, and the rule of caveat emptor 
applies (4 Ibid. R. 434.) As observed by C. J. Marshall, in Williams 
v. Peyton’s Lessee, 4 Wheat. 77, purchaser should examine the facts 





Decisions of Court in Bank. 573 


upon which his title depends when purchasing from the officer of 
the law, and the evidence of such facts should be preserved asa 
muniment of title. He is bound at all hazards to see that the Court 
had full jurisdiction,.and that it has been exercised in the particular 
case. Last. v. Camp, 16 Wend. 562; Harman v. Gould, |\Wrighi’s R. 
709; 3 Phil. Ev. p. 1007. A purchaser at judicial sale should cer- 
tainly ascertain whether the real owner of the land was before the 
Court, and he should be satisfied there was a valid judgment against 
him. 

The examination of titles in this State is conducted very loosely; 
matters in pais are but little inquired into; and it is the practice 
to rely on the record of deeds, and the records of judicial proceed- 
ings, &c., and to run some risk rather than incur the expense of an 
investigation. Purchasers are like those persons who refuse to in- 
sure against fire, preferring to take the risk rather than to pay a 
sum certain. 

And this practice seems to be perfectly safe—because, first, most 
of the professional men are implicated in these loose proceedings; 
and second, the Court stand stoutly up to defend them, as if they were 
constituted on purpose, and were found in the line of their duty when 
oppressing the weak claimant for the benefit of the strong propri- 
etor. The pretext for all this iniquity is, as stated by the learned 
Judge, “to give confidence to the judicial action of the country.” 
Boswell v. Sharp, 15 O. R. 465. Has it not had the contrary effect, 
and most deservedly? What, but this sympathy with vested wrongs, 
(not “rights,” as Judge Hitchcock called them, 15 O. R. 150,) has 
so sunk the decisions of the Supreme Court of Ohio in the scale of 
quotation abroad; and what else in our own eyes has so richly en- 
titled their published cases to the cognomen of The Somerset Reports ? 
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NEW BOOKS. 


Story on Sales. [A Treatise on the Law of Sales of Personal Property, with Illus- - 


trations from the foreign Law. By William W. Story. Boston: Charles C. Little 
and James Brown.] 

This work, of about five hundred pages, contains a very full outline of the law of 
sales, brought down to the present time. Of late, many additions and some altera- 
tions have been made in this important branch of law, which are not found in any 
other work upon the same subject. From a hasty examination, we think Mr. Story 
has executed his task faithfully. If we have any fault to find, it is that the book is 
rather too large. We do not very well like long extracts from judicial decisions. 
We think the author should generally state the point decided, refer to the case, and 
let the reader peruse it there, not in the treatise itself.. But if this be a fault, Mr. 
Story has not carried it to a great excess, and errs in good company. 


Holcombe’s Leading Cases. [A Selection of Leading Cases upon Commercial Law, 
decided by the Supreme Court of the United States, with Notes and Illustrations, 
by James P. Holcombe. New York: D. Appleton & Co.] 

This is a very convenient book. For the bulk of it, the cuthor, of course, claims 
no other credit than that of judicious selection. But the notes evince much labor, 
and are very valuable. Asa sample, we refer to the note commencing on page 304, 
on the steps required to fix an endorser. One thing we regret: the author has not 
placed, at the head of each case, a synopsis of the points decided, This we think 
would have been an improvement. 


Smith’s Mercantile Law. [A Compendium of Mercantile Law, by the late John 
William Smith: greatly enlarged from the third and last English edition, by James 
P. Holcombe and William Y. Gholson. New York: D. Appleton & Co.] 

We are glad to see this American, and we may add, this Cincinnati edition, of a 
work, to the excellence of which time has borne its irreversible testimony. The mod- 
esty of the accomplished annotators did not permit them to say,— what we may—that 
the work is greatly improved, as well as enlarged, by their labors. In truth, the 
notes are exceedingly elaborate and useful. As specimens, we would name that upon 
Fire Insurance, which is almost a treatise in itself,—and also that upon the Statute 
of Frauds, in re!=tion to guarantees. 


Swan’s Manual: [A Manual for Executors and Administrators, in the Settlement 
of the Estates of deceased persons, with practical Forms, etc. By Joseph R. Swan, 
’ late President of the Twelfth Judicial Circuit. Second Edition revised. Columbus: 
I. N. Whiting. ] 

The first edition of this work, now out of print, was found so useful, that the public 
will be glad to learn that we now have a second edition, improved by the careful and 
deliberate revision of the learned author. Among the benefactors to Ohio jurispru- 


dence, in its most practical aspects, we look upon Judge Swan as the chief. 
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Gilman’s Reports, Vol. IIf. |Reports of Cases argued and determined in the Su- 
preme Court of the State of Illinois. By Charles Gilman, Counsellorat Law. Vol, 
III. Quincy: Newton Flagg. | 

We have more than once had occasion to express a high opinion of Mr. Gilman as 
a Reporter, and each successive volume adds corroboration to that opinion. By a 
private note, accompanying this volume, we learn that another may not be ex- 
pected before the latter part of next year. In the mean time, we may be permitted 
to express the hope that the profession in this State will find, in the rapidly growing 
and improving jurisprudence of our young sister, as developed in these reports, in- 
creasing inducement to place them in their libraries. We observe that the three vol- 
umes are on the shelves of Mr. Desilver, of this city. 


Angell on Tide Waters. [A Treatise on the Right of Property in Tide Waters, 
and in the Soil and Shores thereof. By Joseph K. Angell. Second edition, revised, 
corrected, and much enlarged. Boston: Charles C. Little and James Brown.] 

This work has already acquired an established reputation; and the second edition 
brings down the law upon the important subject of which it treats to the present 
time. Our only regret is, that the very learned author has not combined together, in 
one work, the law of water courses generally, with that of tide waters. In this re- 
gion, we have no very immediate interest in tide waters; but as to fresh waters, we 
have the greatest possible interest; and we should rejoice to see the whole subject 
of both classes of riparian rights discussed in one treatise. 


Blackford’s Reports. {Reports of Cases argded and determined in the Supreme 
Court of Judicature of the State of Indiana, with Tables of the Cases and princi- 
pal Matters. By Isaac Blackford, A. M., one of the Judges of the Court. Vol. VII. 
Indianopolis: printed by Chapmans & Sparr.] We made selections from this volume 
for our last number. But we cannot let the opportunity pass of repeating—what each 
new volume more and more proves—that Judge Blackford is one of the very best 
Reporters in the United States. We should rejoice if all American Reporters would 
consider him as a model. 


Statutes of the United States. We now have the eighth volume of this immense 
undertaking by Little & Brown, which may be said to be its completion; although, 
as we have before said, they intend to publish every year, or as soon as may be after 
each session of Congress, in a shape to correspond with this work, the acts of that 
session—as an earnest of which, they have already given us the acts and treaties of 
the two last sessions, At.this late day, it would be useless to describe again the 
plan of their work. Suffice it now to say, that, from their great enterprize, we now 
have, in chronological order, a perfectly accurate copy of all the acts of Congress, 
public and private, and of all the treaties, from the foundation of the government to 
the present time, together with convenient notes and references by the learned Edi- 
tor, Richard Peters. 


Burge on Sureties. [Commentaries on the Law of Suretyship, and the Rights and 
Obligations of the Parties thereto, and herein of Obligations in solido, under the Laws 
of England, Scotland, and other States of Europe, the British Colonies, and United 
States of America, and on the Conflict of these Laws. By William Burge, of the 
Inner Temple, Esq., one of her Majesty’s Counsel, &c. First American, from the 
London Edition. Boston: Charles C. Little and James Brown—1847. | 

Here we have another and very useful book, from the fruitful press of Little & 
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Perhaps there is not a single . within the compass of the law, upon 


» the examination we have been able ee make of this work of Mr. Burge, we are 
satisfied that it supplies this want. Heseems ‘to have examined the subject in all its 
various bearings, and not only with reference to the English law, but to that of Eu- 
rope generally, and of the United States. This last is a novel feature in an English 
law book, of which this is merely an American reprint, and not an edition with 
American notes. The author was long a correspondent of the late Mr. Justice Story, 
and his book evinces a very extensive acquaintance with the course of American 


legislation and judicial decisions. 


Law of Contracts. [A Treatise on the Law of Contracts, and Rights and Liabil- 
ities Ex-Contractu. By C. G. Addison, Esq., of the Inner Temple, Barrister at Law, 
Philadelphia: Lea & Blanchard. 1847.] 

This isa late English work, published the past spring, and now republished by 
those enterprising Law publishers, Lea & Blanchard, of Philadelphia. 

It is an excellent treatise upon one of the most important branches of law: a very 
large number of adjudged cases are cited, by which the rules and principles contained 
in the work are happily illustrated and supported. It is well worthy of a careful and 
attentive perusal by the student, and will be found of great value to the practising: 
lawyer. Itis for sale at the Law Bookstore of J. F. Desilver, of this city. 





PUBLISHER’S NOTICE. ‘ 


This number closes the fourth volume of the Western Law Journal, and accord- 
ingly an index accompanies it as heretofore. Subscribers are again reminded that 
the terms are payment in advance; and the few who are in arrear are requested to re- 

member that the Publisher cannot afford to furnish the Journal gratuitously. That 
RB it has reached the end of the fourth year, is what few of its friends had courage to 
predict atthe commencement. But it has in truth maintained itself thus far, and 
that is all that can be said: it affords no compensation to Editors and Publisher. It 
is desirable to add to the value of the work by increasing the matter published each 
; month, and to do this an increased subscription list is necessary. Every effort will 
be made to make the work deservipg of:the patronage of the profession. And the 
: Publisher takes this occasion to announce that he has secured the services of CHaRLes 
Re Gitman, Esq., of Illinois, Reporter of the Supreme Court of that State,as Associate 
Editor. Will not subscribers aid in extending the circulation of the Journal? 
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